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QUESTIONS PRESENTED 

 

I. Did the Second Circuit Opinion conflict with Stolt-Nielsen S.A. v. AnimalFeeds 

International Corp., 559 U.S. 662 (2010) and bedrock principles of labor law by 

approving an award in which the arbitrator “dispensed his own brand of industrial 

justice,” thereby exceeded his contractually given authority? 

 

II. Did the Second Circuit Opinion conflict with Boise Cascade Corp. v. Paper Allied-

Industrial, Chemical & Energy Workers (PACE), 309 F.3d 1075 (8th Cir. 2002) 

and other decisions holding that vacatur is warranted where the arbitrator fails 

to ignores probative provisions of the collective bargaining agreement, only to 

make a decision that was wholly inconsistent with the relevant precedent?  
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JURISDICTIONAL STATEMENT 

The final judgment of the United States Court of Appeals for the Second Circuit 

was entered on April 25, 2016.  R. at 2.  This Court granted certiorari for the October 

2016 term.  R. at 1.  This Court has appellate jurisdiction pursuant to 28 U.S.C. § 

1254(1) to review opinions from the courts of appeals by “writ of certiorari granted 

upon the petition of any party.” 28 U.S.C. § 1254 (2012).   

STANDARD OF REVIEW 

We review a district court's decision to confirm or vacate an arbitration 

award de novo on questions of law and for clear error on findings of fact. First Options 

of Chicago, Inc. v. Kaplan, 514 U.S. 938, 948 (1995). Because this dispute involves 

the assertion of rights under a collective bargaining agreement, our analysis is 

governed by section 301 of the LMRA. Major League Baseball Players Ass'n v. 

Garvey, 532 U.S. 504, 509 (2001).  

OPINIONS BELOW 

The opinion of the United States District Court for the Southern District of 

New York appears in the Moot Court National Championship (MCNC) record at 

pages 1-40. The opinion of the United States Court of Appeals for the Second Circuit 

appears in the record at pages 2-40. The Order granting certiorari by this Court 

appears on page 1 of the record.  

 

 

 



 2 

STATUTORY PROVISIONS 

9 U.S.C. § 10(a)(3) provides: 

(a) In any of the following cases the United States court in and for the district wherein 

the award was made may make an order vacating the award upon the application of 

any party to the arbitration— 

. . . .  

(3) where the arbitrators were guilty of misconduct in refusing to postpone the 

hearing, upon sufficient cause shown, or in refusing to hear evidence 

pertinent and material to the controversy; or of any other misbehavior by 

which the rights of any party have been prejudiced.  

STATEMENT OF THE CASE 

A. Statement of Facts  

On January 18, 2015, Tom Brady and the New England Patriots played the 

Indianapolis Colts at Gillette Stadium in Foxborough, Massachusetts for the 2015 

American Football Conference (“AFC”) Championship title. R. at 4. The winner of the 

AFC Championship game would secure a National Football League (“NFL”) Super 

Bowl berth and advance to Super Bowl XLIX. Id. During the second quarter of game, 

Patriots quarterback Tom Brady threw an interception into the hands of Colts 

linebacker D’Qwell Jackson. R. at 5. After the interception, Colts personnel, 

suspicious that the ball might be underinflated, inspected the ball on the sideline. 

Colts personnel determined that the ball was below the permissible range of 12.5 to 

13.5 pounds per square inch (psi). The Colts then complained to NFL officials alleging 
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that the Patriots were using underinflated footballs. Id. At halftime, NFL officials 

tested eleven Patriots footballs and four Colts footballs using two air gauges. Each of 

the four Colts footballs measured within the permissible range on at least one of the 

gauges; however, all of the Patriots footballs fell below the permissible range on both 

gauges. Id.  

On January 23, the NFL launched a purported “independent” investigation 

into the alleged tampering of footballs by the Patriots during the AFC Championship 

game. Id.; MCNC R. at 083. Alongside NFL Executive Vice President and General 

Counsel, Jeff Pash, the NFL retained Theodore Wells, Jr., Esq. of the Paul, Weiss, 

Rifkind, Wharton & Garrison law firm to co-lead the multimillion dollar 

investigation. R. at 5; MCNC R. at 083-84. The investigation was initiated pursuant 

to the NFL’s Competitive Integrity Policy. MCNC R. at 029, n.19.   

On May 6, the Wells Report concluded that it was “more probable than not” 

that two Patriots equipment staff–Jim McNally and John Jastremski–violated the 

Competitive Integrity Policy by “participat[ing] in a deliberate effort to release air 

from Patriots game balls after the balls were examined by the referee.” R. at 5; MCNC 

R. at 084. In particular, the Wells Report found that McNally violated standard 

protocol by removing the Patriots footballs before the game, locking himself in a 

bathroom, and using a needle to deflate the footballs before returning them to the 

playing field. Id.  

With respect to the alleged misconduct by Mr. Brady, the Wells Report 

determined that the evidence of his involvement was “less direct” than that of 
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McNally or Jastremski. R. at 6. Additionally, the NFL Management Council conceded 

that there was no “direct evidence” linking Mr. Brady to the football tampering. 

MCNC R. at 005-6, n.5. Mr. Brady proclaimed his innocence and disclaimed any 

knowledge or involvement in the matter. MCNC R. at 007. Notwithstanding, the 

Wells Report concluded that it was “more probable than not” that Brady was “at least 

generally aware” of McNally’s and Jastremski’s misconduct, and, furthermore, that 

it was “unlikely that an equipment assistant and a locker room attendant would 

deflate game balls without Brady’s ‘knowledge,’ ‘approval,’ ‘awareness,’ and 

‘consent.’” R. at 6. The Wells Report also noted that the investigation was weakened 

due to Mr. Brady’s refusal “to make available any documents or electronic 

information (including text messages and emails).” Id.  

Despite the Wells Report failing to provide any direct evidence that Mr. Brady 

participated in or directed any tampering with footballs, NFL Commissioner Rodger 

Goodell punished Mr. Brady for his alleged involvement. On May 11, 2015, NFL 

Executive Vice President Troy Vincent sent a letter to Mr. Brady informing him of 

Commissioner Goodell’s decision to suspend Mr. Brady for four-games. Id. The letter 

stated that Commissioner Goodell authorized the four-game suspension pursuant to 

Article 46 of the NFL Collective Bargaining Agreement (“CBA”) between the NFL 

and the NFL Players Association (“NFLPA”) for engaging in “conduct detrimental to 

the integrity of, and public confidence in, the game of professional football.” Id. 

Commissioner Goodell did not address the probative provisions within the Player 

Policy, namely the “Other Uniform/Equipment Violations” provision. MCNC R. at 
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443. Commissioner Goodell based the discipline exclusively on the findings in the 

Wells Report. MCNC R. at 014.  

On May 14, 2015, the NFLPA, on behalf of Mr. Brady, appealed the suspension. 

R. at 8; MCNC R. at 010. Commissioner Goodell, acting under his discretionary 

authority in Article 46, Section 1(a) of the CBA, designated himself as the hearing 

officer to oversee Mr. Brady’s appeal. R. at 8; MCNC R. at 010. The NFLPA filed 

several motions prior to the hearing, including a motion to recuse Commissioner 

Goodell from overseeing the appeal, a motion to compel Jeff Pash to testify regarding 

his involvement in the investigation and preparation of the Wells Report, and a 

motion to compel the production of Paul, Weiss’s internal investigation notes. R. at 8. 

Commissioner Goodell denied all three motions. Id.  

With respect to the motion for his recusal, he reasoned that recusal was 

unwarranted because he did not “delegate [his] disciplinary authority to Mr. Vincent” 

and he did “not have any first-hand knowledge of any events at issue.” Id. 

Furthermore, he chose to exercise his discretion under Article 46, Section 1(a) to hear 

Mr. Brady’s appeal. MCNC R. at 013. Furthermore, Commissioner Goodell declined 

to compel Mr. Pash’s testimony. R. at 8. Despite Mr. Pash’s role as a co-leader in the 

investigation, Commissioner Goodell declared that Mr. Pash did not “play a 

substantive role in the investigation,” he did “not have any first-hand knowledge of 

the events at issue,” and that the Wells Report was “prepared entirely by the Paul, 

Weiss investigative team.” Id.; MCNC R. at 015. Finally, Commissioner Goodell also 

denied the motion to compel the Paul, Weiss investigative notes. Id. Commissioner 
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Goodell ruled that the notes played no role in his disciplinary decision, and, even if 

they did, under his interpretation of the CBA, there is no requirement to produce the 

notes. Id.; MCNC R. at 014-15. 

On June 23, 2015, Commissioner Goodell held an arbitration appeal hearing 

regarding Mr. Brady’s four-game suspension. R. at 8. On July 28, 2015, Commissioner 

Goodell, bound “by standards of fairness and consistency of treatment among players 

similarly situated,” affirmed his decision to suspend Mr. Brady for four games. R. at 

9; MCNC R. at 017. The grounds for Commissioner Goodell’s decision to affirm the 

suspension were based upon his findings that Mr. Brady “participated in a scheme to 

tamper with [footballs],” he “willfully obstructed” the Pash/Wells investigation, and 

that the four-game suspension was appropriate because Mr. Brady’s conduct was 

analogous to that of a first-time steroid user. R. at 9; MCNC R. at 019.  

B. Procedural History 

  On July 28, 2015, the NFL brought an action in the United States District 

Court for the Southern District of New York seeking confirmation of the award under 

the Labor-Management Relations Act (“LMRA”). R. at 9. The NFLPA brought an 

action in the United States District Court for the District of Minnesota seeking to 

vacate the award. Id. The NFLPA’s suit was transferred to the Southern District 

Court of New York.  

On September 3, 2015, Judge Berman vacated Commissioner Goodell’s 

arbitration award finding that it “failed to draw . . . [its] essence from the collective 
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bargaining agreement.” R. at 9-10; MCNC R. at 025. Judge Berman ruled that Mr. 

Brady lacked notice that he could be suspended for four games because the applicable 

provisions, i.e., the “Schedule of Fines,” relevant to his alleged conduct provided only 

that fines could be imposed for first time violations. R. at 10; MCNC R. at 029. 

Moreover, Judge Berman held that Commissioner Goodell’s award was defective 

because the Commissioner deprived Mr. Brady of fundamental fairness by denying 

the NFLPA’s motions to compel the testimony of Mr. Pash and the production of the 

Paul, Weiss internal investigation notes. R. at 10.   

 The NFL appealed the district court’s decision to the United States Court of 

Appeals for the Second Circuit. Id. A split panel of judges reversed the lower court’s 

decision and reinstated Commissioner Goodell’s arbitration award. Id. The circuit 

court found that Commissioner Goodell was within his discretionary authority, 

pursuant to Article 46, to conclude that Mr. Brady engaged conduct detrimental to 

the League, which justified Commissioner Goodell’s decision to suspend Mr. Brady. 

R. at 30-31. Furthermore, the court held that the suspension of Mr. Brady was 

“plausibly grounded in the parties’ agreement” because of the broad authority 

granted to Commissioner Goodell under Article 46. R. at 15. In reaching its decision, 

the court dismissed the NFLPA’s argument that other applicable provisions of the 

CBA should have been considered. Id.  

 In a scathing dissent, Chief Judge Katzmann characterized Commissioner 

Goodell’s decision to ignore relevant provisions of the CBA as “indicative of the 

award’s overall failure to draw its essence from the CBA.” R. at 38. Ultimately, Chief 
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Judge Katzman chastised Commissioner Goodell’s “shifting rationale for [Mr.] 

Brayd’s discipline,” leaving him to conclude that the decision “was based not on 

[Commissioner Goodell’s] interpretation of the CBA, but on ‘his own brand of 

industrial justice.’” R. at 39. 

The NFLPA submitted a timely en banc appeal before the Second Circuit, but 

the circuit court denied the request. Subsequently, the NFLPA filed an appeal before 

the Supreme Court of the United States, and an order granting writ of certiorari was 

issued for the October 2016 term. R. at 1.  

SUMMARY OF THE ARGUMENT 

Commissioner Goodell exceeded his granted appellate authority by upholding 

Mr. Brady's suspension for reasons other than those for which the suspension was 

imposed. It is a bedrock principle of labor law, one enshrined in this Court's prior 

precedent, that an arbitrator may not go exceed the authority which has been 

contractually given to him. Stolt-Nielsen S.A. v. Animalfeeds Int’l Corp., 559 U.S. 

662, 671 (2010). To do so violates the essence of the contract, with the end result of 

the arbitrator "dispensing his own brand of industrial justice," rather than granting 

a valid award. Id.  

Commissioner Goodell's authority as arbitrator is analogous to that of an 

appellate judge. He was not free to find different grounds on which to uphold the 

discipline which he himself issued. Nowhere in the CBA does it reflect the intent of 

the NFL Players Association, the players, or the NFL Management Council to allow 

the Commissioner to have two attempts at finding legally and contractually sufficient 
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grounds to impose discipline. By doing so here, Goodell violated bedrock principles of 

labor law by exceeding his contractually granted authority. 

Additionally, because the CBA, including the arbitration agreement, is nothing 

more than a contract, basic contractual duties of good faith and fair dealing are 

imposed on the Commissioner. When Commissioner Goodell failed to allow Mr. Brady 

a fair discovery process, including access to all the testimony necessary for Mr. Brady 

to mount an adequate defense, he violated those duties and was therefore acting 

outside of the authority granted to him by the contract.  

Vacatur is warranted in this case because Commissioner Goodell’s award did 

not draw its essence from the agreement as it failed to address critical provisions of 

the NFL Collective Bargaining Agreement. While the award of an arbitrator is to be 

give a high level of deference, when that award fails to consider “probative” terms of 

the contract it does not draw its essence from the agreement and must be vacated. 

See Boise Cascade Corp. v. Paper Allied-Indus., 309 F.3d 1075 (8th Cir, 2002). By not 

addressing the “Other Uniform/Equipment Violations” provision of the CBA, a 

“probative” term of the contract, Commissioner Goodell’s award fails to draw its 

essence from agreement. 

 Additionally, the NFL “law of the shop” provides additional context from which 

the essence of the CBA is to be derived. The law of the shop mandates that Mr. Brady 

be given notice, with reasonable certainty, for the punishments that he can receive 

for prohibited conduct. Commissioner Goodell’s analogy to the Steroid Policy in 

handing down a four-game suspension to Mr. Brady was inappropriate because Mr. 
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Brady had no reasonable notice that his alleged violations relating to the collectively-

bargain-for equipment policy could result in such punishment.  

 Finally, Mr. Brady was suspended for his general awareness of other’s 

misconduct pursuant to the Competitive Integrity Policy. As no player in NFL history 

has been suspended for either their general awareness of another’s misconduct or 

under the Competitive Integrity Policy itself, Mr. Brady cannot be said to have notice 

that he could be punished in such an unprecedented manner that contradicts the 

NFL’s own policy and precedent in handling similar situations.   

ARGUMENT 

I. The Second Circuit Opinion Conflicts With Stolt-Nielsen And Bedrock Principles 

Of Labor Law By Approving An Award That Exceeded The CBA’s Grant Of 

“Appellate” Authority Over Disciplinary Decisions. 

 

 Under this Court’s prior precedent, an arbitrator must not stray from the 

arbitration agreement to dispense his “own brand of industrial justice.” Stolt-Nielsen, 

559 U.S. at 671. When an arbitrator does impose his “own brand of industrial justice,” 

he has “‘exceeded [his] powers,’ for the task of an arbitrator is to interpret and enforce 

a contract,” and, therefore, the “arbitration decision may be vacated under 10(a)(4) § 

of the [Federal Arbitration Act] FAA.” Id. Here, because Commissioner Goodell’s 

decision to uphold the suspension on grounds differing from those upon which the 

punishment was submitted to him, he unlawfully “exceed[ed] the scope of the parties’ 

submission,” thereby exceeding the scope of his granted “appellate” authority over 

disciplinary decisions. United Steelworkers v. Enter. Wheel & Car Corp., 363 U.S. 

593, 597 (1960). Therefore, because Goodell exceeded the scope of his authority as an 
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arbitrator under the CBA, this Court should reverse the Second Circuit and vacate 

the arbitration award. 

A. An arbitrator exercising “appellate” authority may not uphold a ruling on 

grounds other than those used to justify the appealed ruling. 

It is well established that an arbitrator may only exercise the authority 

granted to him through contract. Stolt-Neilsen, 599 U.S. at 671. In the instant case, 

the contract governing the appellate authority of Goodell is the NFL CBA, specifically 

Article 46 which governs Commissioner Discipline. Under Article 46, the agreed upon 

procedure for both the initial discipline of a player and the availability of a 

subsequent appeal, is explicitly delineated. When a player is disciplined for “conduct 

detrimental to the integrity of, or public confidence in, the game of professional 

football,” the player may appeal. MCNC R. at 398. When an appeal is filed, "the 

Commissioner shall, after consultation with the Executive Director of the NFLPA, 

appoint one or more designees to serve as hearing officers.” Id. Notably, “the 

Commissioner may serve as hearing officer in any appeal” relating to discipline for 

conduct detrimental. Id. 

 It is a bedrock principle of labor law that an arbitrator may not exceed the 

scope of the authority granted to him. This requirement “applies not only to the 

arbitrator’s substantive findings, but also to his choice of remedies." Leed 

Architectural, Inc. v. United Steelworkers of Am., Local 6674, 916 F.2d 63, 65 (2d Cir. 

1990). Additionally, “[the arbitrator's] award is legitimate only so long as it draws its 

essence from the collective bargaining agreement.” Enter. Wheel & Car Corp., 363 

U.S. at 597. In Enter. Wheel & Car Corp., this Court noted the limitations on an 
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arbitrator’s authority. While arbitrators are given great deference in their judgment, 

they are “confined to . . . application of the collective bargaining agreement.” Id. 

Furthermore, “[w]hen the arbitrator’s words manifest an infidelity to this obligation, 

courts have no choice but to refuse enforcement of the award.” Id. The Court also 

extolled the public policy virtues of an arbitrator giving a written opinion in support 

of their award, which “engender[s] confidence in the integrity of the process and aids 

in clarifying the underlying agreement.” Id. at 598. Due to the benefits of such an 

opinion, a “mere ambiguity . . . which permits the inference that the arbitrator may 

have exceeded his authority, is not a reason for refusing to enforce the award.” Id. 

 Here, Commissioner Goodell exceeded the scope of the authority given to him 

by Article 46 when he upheld the four-game suspension. The Commissioner found 

that Mr. Brady had engaged in a scheme to manipulate the air pressure in the game 

balls, which is substantially different from finding that Mr. Brady was generally 

aware of the bad acts of others, the original grounds for the suspension. While Article 

46 entitles him, as Commissioner, to preside over disciplinary appeals, Article 46 does 

not grant him the authority to find new grounds to uphold a suspension. This Court 

has already properly recognized that failure to limit authority does not authorize the 

exercise of that authority. Stolt-Nielsen, 599 U.S. at 687. Applying the principle from 

Stolt-Nielsen, because the CBA does not affirmatively authorize the Commissioner to 

find new grounds for discipline, the Commissioner exceeded his authority by doing 

so. 
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This reasoning has been applied by other Circuits as well. The Sixth Circuit 

has recognized that silence or ambiguity in an arbitration agreement does not give 

the arbitrator authority to resolve issues that “are fundamental to the manner in 

which the parties will resolve their disputes.” Reed Elsevier, Inc. v. Crockett, 734 

F.3d 594, 597 (6th Cir. 2013). Additionally, the Third Circuit has held that “an 

arbitrator has the power to decide an issue only if the parties have authorized the 

arbitrator to do so.” Opalinski v. Robert Half Intern. Inc., 761 F.3d 326, 331 (3d Cir. 

2014). These positions logically flow from this Court’s jurisprudence recognizing that 

an arbitration obligation arises out of contractual duties; therefore, arbitrators may 

only exercise “contractually delegated authority,” and they do not have discretion to 

exercise powers which are not contracted for by the bargaining parties. Eastern 

Assoc. Coal Corp. v. United Mine Workers, 531 U.S. 57, 62 (2000).  

The Second Circuit erred in applying this aspect of law. Rather than examining 

the CBA for an explicit grant of authority for Goodell’s actions, the split panel of three 

judges stated that  

[n]othing in Article 46 limits the authority of the arbitrator to examine 

or reassess the factual basis for a suspension. In fact, in providing for a 

hearing, Article 46 strongly suggests otherwise. Because the point of a 

hearing in any proceeding is to establish a complete factual record, it 

would be incoherent to both authorize a hearing and at the same time 

insist that no new findings or conclusions could be based on a record 

expanded as a consequence of a hearing. 

 

R. at 18.  

The court erred here because it mischaracterized the nature of the hearing, 

which was not a general hearing in which a complete factual record needs to be 
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established, but an appeal, in which the record is already established. Although the 

procedure is found in Article 46, Section 2, entitled, “Hearings,” the context and 

content of the section makes it clear that it is in fact an appeal, not a hearing. This 

principle has previously been recognized by the Second Circuit, and the panel offers 

no reason for its deviation from its own precedent. “The word ‘appeal’ ordinarily 

indicat[es] a review of proceedings already had, not a trial de novo.” Int’l Union v. 

Nat’l Elevator Indus., 772 F.2d 10, 14 (2d Cir. 1985). As such, it was not necessary, 

nor proper, for Commissioner Goodell to make a new finding of fact or to complete the 

record. The only record he was authorized to evaluate was the grounds on which the 

original discipline was levied.  

Contrary to the court’s opinion, Commissioner Goodell’s decision to uphold the 

suspension was for reasons beyond the original grounds given. While the Wells 

Report, upon which the original discipline was handed down, found only that Mr. 

Brady had a mere “general awareness” of the “inappropriate activities” of others, 

Commissioner Goodell instead determined that “Mr. Brady knew about, approved of, 

consented to, and provided inducements and rewards in support of a scheme by 

which, with Mr. Jastremski’s support, Mr. McNally tampered with the game balls.” 

MCNC R. at 018. This change in grounds for discipline is a violation of fundamental 

labor-law principles and general arbitration procedures, which recognize that an 

employer sanction “must stand or fall upon the reason given at the time of” the 

sanction. United Paperworkers Intern. Union, AFL-CIO v. Misco, Inc., 484 U.S. 29, 

40, n.8 (1987); see also Elkouri & Elkouri, How Arbitration Works 15-58 (7th ed. 2012) 
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(“[A]rbitrators have drawn a distinction between additional grounds for discharge, 

which remain inadmissible, and evidence of pre- or post-discharge conduct relevant 

to the originally stated grounds.”). 

B. By finding that a “general awareness” of other’s misconduct constitutes 

conduct detrimental, Commissioner Goodell dispensed his own brand of 

industrial justice. 

 A bedrock principle of labor law which is oft cited by both this Court and the 

lower courts is that “an arbitrator is confined to interpretation and application of the 

collective bargaining agreement; he does not sit to dispense his own brand of 

industrial justice.” Enter. Wheel and Car Corp., 363 U.S. at 597. This principle was 

most recently recognized by this Court in Stolt-Nielsen.  

 In Stolt-Nielsen, arbitrators permitted class arbitration even though it was not 

authorized by the parties’ agreement. Stolt-Nielsen, 559 U.S. at 668. The Court 

ultimately reversed the Second Circuit and vacated the arbitration award, deciding 

that the arbitrators could not treat “the agreement’s silence on the question of class 

arbitration as dispositive.” Id. at 684. While the dissent argued that the dispute was 

merely the “procedural mode” of resolving the claims, the majority held that the 

dispositive question was “whether the parties agreed to authorize class arbitration.” 

Id. at 687. The arbitrator’s choice to allow class arbitration, when the authority to do 

so was not contracted for, represented their own brand of industrial justice, and, 

therefore, the Court vacated the award. 

 Similarly, Commissioner Goodell’s choice to find Mr. Brady’s supposed general 

awareness of other’s actions as conduct detrimental constitutes his own brand of 

industrial justice, and his award must therefore be set aside. NFL Playing Rule 2, 
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Section 1 establishes the requirements for the pressure level of footballs used for 

games, as well as the prescribed penalty and who may be penalized, for violations of 

the rule. MCNC R. at 180, 183. Under Rule 2, “[i]f any individual alters the footballs, 

or if a non-approved ball is used in the game, the person responsible and, if 

appropriate, the head coach or other club personnel will be subject to discipline, 

including but not limited to, a fine of $25,000.” MCNC Record 183. Conspicuously 

absent from the list of people who may be punished for actually violating the rule are 

players, including Mr. Brady. By extending the rule to reach Mr. Brady, 

Commissioner Goodell dispensed his own brand of industrial justice. Therefore, this 

Court should again reverse the Second Circuit and vacate the arbitration award.  

1. Conduct detrimental requires an affirmative action. 

Although Rule 2 does not pertain to Mr. Brady, Article 46 of the CBA does. 

MCNC R. at 398. Under Article 46, all players are subject to discipline for “conduct 

detrimental to the integrity of, or public confidence in, the game of professional 

football.” While there is no explicit definition of what constitutes conduct detrimental, 

paragraph 15 of the standard NFL Player Contract found in Appendix A of the CBA 

contains a list of activities which can negatively affect the integrity of game, such as 

if the player 

[a]ccepts a bribe or agrees to throw or fix an NFL game; fails to promptly 

report a bribe offer or an attempt to throw or fix an NFL game; bets on 

an NFL game; knowingly associates with gamblers or gambling activity; 

uses or provides other players with stimulants or other drugs for the 

purpose of attempting to enhance on-field performance; or is guilty of 

any other form of conduct reasonably judged by the League 

Commissioner to be detrimental to the League or professional football. 
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MCNC R. at 261-62 (emphasis added).  

 With the exception of the catch-all provision at the end of the paragraph, all of 

the listed conduct shares a common theme: they each require an affirmative action 

on behalf of the player. However, in the letter from NFL Executive Vice President, 

Troy Vincent, which constitutes the initiation of the discipline, Mr. Brady is charged 

with being “generally aware” of the actions of others. MCNC R. at 382. Simply stated, 

Mr. Brady had no notice that he could be disciplined for being merely “generally 

aware” of other’s misconduct. Rather, this is a far lower standard than the Article 46 

requirement of an affirmative action on his part.  

 The only affirmative act Mr. Brady is charged with in Mr. Vincent’s letter is a 

failure to fully cooperate with the investigation. The letter states, “[m]oreover, the 

[Wells Report] documents your failure to cooperate fully and candidly with the 

investigation, including by refusing to produce any relevant electronic evidence 

(emails, texts, etc.) . . . and by providing testimony that the report concludes was not 

plausible and contradicted by other evidence.” MCNC R. at 382. However, the only 

effect of the lack of cooperation was to allow Mr. Wells to draw an adverse inference 

about Mr. Brady’s alleged general awareness. MCNC R. at 107. Because the Wells 

Report, and by extension Commissioner Goodell in his award, inextricably 

intertwined Mr. Brady’s alleged failure to cooperate in the investigation with his 

alleged general awareness of others’ misconduct, the lack of cooperation alone is 

insufficient to support the award. 
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 Additionally, Mr. Brady had no notice that a failure to cooperate in the 

investigation could result in a suspension. This is evidenced through the testimony 

of former Commissioner Tagliabue, who explained that “[t]here is no evidence of a 

record of past suspensions based purely on obstructing a League investigation.” 

MCNC R. at 021. Additionally, Mr. Wells testified that “I did not tell Mr. Brady at 

any time that he would be subject to punishment for not giving—for not turning over 

the documents.” MCNC R. at 025.  

 Accordingly, because there is no conduct detrimental without an affirmative 

action, and because Mr. Brady was only charged with a general awareness of others’ 

misconduct, Commissioner Goodell dispensed his own brand of industrial justice 

when he issued the award.  

2. The determination of conduct detrimental must be reasonable. 

The catch-all provision of the standard Player Contract also allows the 

Commissioner to discipline a player who is “guilty of any other form of conduct 

reasonably judged by the League Commissioner to be detrimental to the League or 

professional football . . . .” MCNC R. at 406 (emphasis added). Importantly, the 

judgment of the Commissioner must be, above all else, reasonable. In this case, it was 

unreasonable for Commissioner Goodell to find such a tenuous connection between 

Mr. Brady and any alleged wrongdoing to constitute conduct detrimental.  

According to the Wells Report, it was only more probable than not that 

employees of the Patriots “participated in a deliberate effort to release air from 

Patriots’ game balls.” MCNC R. at 150. Additionally, it was only “more probable than 
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not that Tom Brady . . . was at least generally aware of the inappropriate activities” 

of the Patriots’ employees. Id. In total, it was more probable than not that Mr. Brady 

was generally aware that the Patriots’ employees more probably than not deliberately 

underinflated the Patriots’ game balls. Therefore, it was unreasonable for 

Commissioner Goodell to base his conclusion that Mr. Brady engaged in conduct 

detrimental solely on such a strained logical connection between Mr. Brady and the 

alleged wrongful acts. 

Commissioner Goodell dispensed his own brand of industrial justice, which 

was a violation of his authority as an arbitrator according to both Supreme Court and 

Circuit Court precedent. See, e.g., Stolt-Nielsen, 599 U.S. 662; Opalinski, 761 F.3d 

326. Thus, this Court should reverse the Second Circuit’s decision and vacate the 

arbitration award in order to prevent both future deviations from the limited 

authority of the CBA and further subversions of collectively bargained for contract 

terms between the parties.  

C. The arbitration failed to provide minimum requirements of fundamental 

fairness. 

 Another bedrock principal of labor law is that, in the process of arbitration, 

each party has “a duty of good faith and fair dealing.” RESTATEMENT (SECOND) OF 

CONTRACTS § 205 (AM. LAW. INST. 1981) Commissioner Goodell’s “appellate” authority 

through arbitration is based in contract, and therefore, any authority he has is 

bounded by a duty of good faith and fair dealing. By breaching that duty of good faith 

and fair dealing in his role as arbitrator, Commissioner Goodell exceeded his 

appellate authority under the CBA. 
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 An arbitrator is guilty of misconduct when he refuses to hear evidence 

pertinent and material to the controversy, or if he commits any other misbehavior 

which prejudices the rights of any party. 9 U.S.C.A. § 10(a)(3) (West 2002). “Of course, 

decisions procured by the parties through fraud or through the arbitrator’s dishonesty 

need not be enforced.” Misco, 484 U.S. at 38.  “An arbitrator ‘must give each [party] . 

. . adequate opportunity to present its evidence and argument.’” Tempo Shain Corp. 

v. Bertek, Inc., 120 F.3d 16, 20-21 (2d Cir. 1997); accord Int’l Union, United Mine 

Workers of Am. v. Marrowbone Dev. Co., 232 F.3d 383, 388 (4th Cir. 2000). Therefore, 

Commissioner Goodell breached the duty of good faith and exceeded his authority in 

two ways. First, denying Mr. Brady access to the investigative files, which 

Commissioner Goodell relied upon in his award, violated the duty of fundamental 

fairness and the CBA. Second, precluding the testimony of Jeff Pash, co-author of the 

Wells Report, further deprived Mr. Brady of fundamental fairness in the arbitration.  

1. Denying Mr. Brady access to the investigative files violated the CBA. 

An arbitrator has an “affirmative duty” to “insure that relevant documentary 

evidence in the hands of one party [wa]s fully and timely made available to the other 

party.” Home Indem. Co. v. Affiliated Food Distribs. Inc., 1997 WL 773712, *4 

(S.D.N.Y. Dec. 12, 1997).  The Second Circuit in Tempo Shain recognized the 

importance of an arbitrator to guarantee the arbitration procedure embody 

fundamental fairness. Tempo Shain, 120 F.3d at 20.  

In Tempo Shain, the court evaluated whether certain evidence excluded by the 

arbitrator was cumulative, and therefore properly excluded. Id. The defendant to the 



 21 

arbitration wanted to introduce oral testimony from a party. Id. However, because 

the case file already contained a number of letters between the party and the plaintiff, 

the arbitrator determined that any oral testimony would be merely cumulative of 

what was already present and not beneficial. Id. On review, the Second Circuit held 

that, while the testimony may have been duplicative of the letters in certain aspects, 

on two separate claims the testimony would likely be new evidence. Id. As such, the 

arbitrator’s misconduct was sufficient to justify vacatur of the award. Id. at 21.  

Here, Commissioner Goodell denied the NFLPA’s motion to compel the 

investigative files used to create the Wells Report on the pretense that they “played 

no role in the disciplinary decisions; the Wells Report was the basis for those 

decisions.” MCNC R. at 015. However, under Article 46, both parties are required to 

“exchange copies of any exhibits upon which they intend to rely.” MCNC R. at 399. 

As the discipline was based on the Wells Report, the NFL must have relied on the 

investigative files to support the Wells Report. Furthermore, a logical defense would 

be to attack the veracity and integrity of the Report. However, without access to the 

files through which the Wells Report was generated, Mr. Brady’s defense was 

inherently limited. Additionally, in the prior Bounty and Rice arbitrations, both 

former Commissioner Tagliabue and Judge Jones, each acting as arbitrator in the 

respective cases, applied Article 46 to require the investigative reports be shared. 

MCNC R. at 034-35.  
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2. Precluding the testimony of Jeff Pash further deprived Mr. Brady of 

fundamental fairness. 

Where fundamental fairness is violated, an arbitration award is ripe for 

review. Tempo Shain, 120 F.3d at 20; accord, Hoteles Condado Beach v. Union De 

Tronquistas Local 901, 763 F.2d 34, 39 (1st Cir. 1985); Teamsters, Local Union 657 

v. Stanley Structures, Inc., 735 F.2d 903, 906 (5th Cir. 1984); Commercial Risk Reins. 

Co. v. Sec. Ins. Co., 526 F. Supp. 2d 424, 429 (S.D.N.Y. 2007) (It is fundamentally 

unfair to disallow a witness when no other witness is “competent to address the 

substantive core of the claim”); Concourse Beauty School, Inc. v. Polakov, 685 F. 

Supp. 1311, 1318 (S.D.N.Y. 1988). The Second Circuit has made clear that an 

arbitrator’s refusal to allow relevant testimony “amounts to fundamental unfairness 

and misconduct sufficient to vacate the arbitration award.” Tempo Shain, 120 F.3d 

at 18. As such, Mr. Brady was entitled to hear the testimony of Mr. Pash, particularly 

after the NFL publicly announced that the “investigation [wa]s being led jointly by 

NFL Executive Vice President Jeff Pash and Ted Wells.” MCNC R. at 132.  

The first page of the Wells Report states that “the NFL had retained Theodore 

V. Wells, Jr. and Paul, Weiss to conduct an investigation, together with NFL 

Executive Vice President Jeff Pash . . . .” MCNC R. at 170. Additionally, Mr. Wells 

later testified that Mr. Pash edited the Report, and that only Mr. Pash knows what 

edits were made. Joint App. at 1016. Under Tempo Shain, there must be a reasonable 

basis for a determination that testimony is excludable as cumulative. Tempo Shain, 

120 F.3d at 20-21. The NFL and Commissioner Goodell simply cannot meet that 

standard, because Mr. Pash is the only one who could possibly testify as to what edits 



 23 

were made, and as to what role he played in the investigation. Thus, Mr. Brady is 

entitled to a finding that Commissioner Goodell’s actions were fundamentally unfair 

and therefore exceeded his appellate authority.  

The first page of the Wells report states that “the NFL had retained Theodore 

V. Wells, Jr. and Paul, Weiss to conduct an investigation, together with NFL 

Executive Vice President Jeff Pash . . . .” MCNC R. at 170. Additionally, Wells later 

testified that Mr. Pash edited the Report, and that only Mr. Pash knows what edits 

were made. Joint App. at 1016. Under Tempo Shain, there must be a reasonable basis 

for a determination that testimony is excludable as cumulative. Tempo Shain, 120 

F.3d at 20-21. As Mr. Pash is the only one who could possibly testify as to what edits 

were made, and as to what role he played in the investigation, the NFL and Goodell 

simply cannot meet that standard, entitling Brady to a finding that Goodell’s actions 

were fundamentally unfair and therefore exceeded his appellate authority.  

II. The Second Circuit Erred In This Case By Not Vacating The Arbitration Award 

Where Commissioner Goodell Failed To Address Probative Provisions Of The 

CBA. 

 

Commissioner Goodell reached the decision to uphold the four-game 

suspension of Mr. Brady by exercising his Article 46 authority under the CBA. The 

Pash/Wells Report investigation was undertaken pursuant to the Competitive 

Integrity Policy. MCNC R. at 029. Commissioner Goodell based his disciplinary action 

entirely upon the Pash/Wells report, leading to the inescapable conclusion that Mr. 

Brady, regardless of any alternate authority cited by Commissioner Goodell, was 

punished under the Competitive Integrity Policy. Id. at 029, 115-16. The Second 
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Circuit took no issue with Commissioner Goodell’s application of Article 46, stating 

that they had “little difficulty in concluding that the Commissioner’s decision to 

discipline Brady pursuant to Article 46 was ‘plausibly grounded in the parties’ 

agreement,’ which is all the law requires.” Id. (quoting Wackenhut Corp. v. 

Amalgamated Local 515, 126 F.3d 29, 32 (2d Cir. 1997)). However, the Second Circuit 

erred in its decision because Commissioner Goodell failed to address provisions of the 

CBA that are critical to this case, warranting a vacation of the arbitration award. 

In assessing the decision of an arbitrator, courts are to accord the decision “an 

extraordinary level of deference.” Keebler Co. v. Milk Drivers & Dairy Employees 

Union, Local No. 471, 80 F.3d 284, 287 (8th Cir. 1996). Further, courts are not 

authorized to review the arbitrator’s decision on the merits, “even though the parties 

may allege that the award rests on errors of fact or on misinterpretation of the 

contract.” Misco, 484 U.S. at 36. As such, the award must be affirmed on appeal as 

long as the arbitrator was “arguably construing or applying the contract and acting 

within the scope of his authority” and did not “ignore the plain language of the 

contract.” Id. at 38. 

While the awards of arbitrators are analyzed under a broad deferential 

standard, those awards do not escape the constraints of judicial review because, while 

the authority of the arbitrator is broad, “it is not unlimited.” Mo. River Servs., Inc. v. 

Omaha Tribe of Neb., 267 F.3d 848, 855 (8th Cir. 2001). Any award granted by an 

arbitrator “is legitimate only so long as it draws its essence from the collective 

bargaining agreement.” Enter. Wheel & Car Corp., 363 U.S. at 597. However, when 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996084239&pubNum=506&originatingDoc=Iad3e3a5889b611d98b51ba734bfc3c79&refType=RP&fi=co_pp_sp_506_287&originationContext=document&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996084239&pubNum=506&originatingDoc=Iad3e3a5889b611d98b51ba734bfc3c79&refType=RP&fi=co_pp_sp_506_287&originationContext=document&transitionType=DocumentItem&contextData=(sc.History*oc.UserEnteredCitation)


 25 

an arbitrator applies his own guiding principles of equity and “eschew[s] the remedies 

provided” by the parties’ agreement, the award has not drawn “its essence from the 

contract.” In re Marine Pollution Serv., Inc., 857 F.2d 91, 93-94 (2d Cir. 1988). 

Not only is an arbitrator prevented from applying their own guiding principles 

of equity, they also cannot “impose a remedy which directly contradicts the express 

language of the collective bargaining agreement.” Bruno’s, Inc. v. United Food and 

Commercial Workers Int’l Union, Local 1657, 858 F.2d 1529, 1531 (11th Cir. 1988). 

Whenever awards contradict the express language of the CBA, the arbitrator is said 

to be “fashion[ing] an alternative remedy,” and the award shall be vacated because 

the arbitrator is not free to dispense their “own brand of industrial justice.” 187 

Concourse Assocs. v. Fishman, 399 F.3d 524, 527 (2d Cir. 2005). When an arbitrator’s 

decision manifests an infidelity to the obligation to draw its essence from the contract, 

“courts have no choice but to refuse enforcement of the award.” Enter. Wheel & Car 

Corp., 363 U.S. at 597. Thus, “federal courts have repeatedly vacated arbitral 

decisions that failed to discussed probative terms.” Boise Cascade, 309 F.3d at 1084, 

n. 9 (8th Cir. 2002).1 

                                                      
1 The court listed several examples of vacated arbitral decisions in footnote 9 of its opinion:  

 

See, e.g., Champion Int'l Corp. v. United Paperworkers Int'l Union, 168 F.3d 725, 731 (4th 

Cir.1999) (arbitrator's failure to address certain contractual provisions was “evidence of a basic 

abdication of [his] duty to apply the contract that governs the grievance”); . . . see also Halligan v. 

Jaffray, 148 F.3d 197, 204 (2d Cir.1998) (“[W]hen a reviewing court is inclined to hold that an 

arbitration panel manifestly disregarded the law, the failure of the arbitrators to explain the award 

can be taken into account.”). Cf. American Nat'l Can Co. v. United Steelworkers, 120 F.3d 886, 893 

(8th Cir.1997) (confirming arbitral award despite its conflict with precedent because arbitrator 

“specifically identified the critical factual differences”). 

 

Boise Cascade, 309 F.3d at n. 9. 
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Despite the broad discretion possessed by Commissioner Goodell, his decision 

ignores a foundational obligation of arbitrators to address the probative terms of the 

CBA. In not doing so, Commissioner Goodell’s decision did not draw its essence from 

the agreement. Additionally, Mr. Brady did not possess the requisite notice that he 

could be subject to the type of discipline that is handed down for violations of the 

League Steroid Policy. Mr. Brady was also deprived as to notice of the policy under 

which he was disciplined. As a result, this Court should reverse the Second Circuit 

and vacate the arbitral decision in favor of the Petitioners.    

A.  The Second Circuit’s decision directly conflicts with Boise Cascade and other 

court decisions mandating vacatur when probative terms of the agreement are 

not addressed.  

This case presents a quintessential example of an arbitrator “eschew[ing] the 

remedies provided” in the CBA in favor of “his [own] guiding principle of equity.” 

Marine Pollution, 857 F.2d at 93. In his decision, Commissioner Goodell failed to even 

acknowledge and address the applicable CBA provisions relating to equipment 

violations. Rather, Commissioner Goodell based his decision to suspend Mr. Brady 

“principally” on the types of penalties handed down for violations of the League’s 

Steroid Policy. R. at 023. Commissioner Goodell’s refusal to even acknowledge other 

applicable provisions of the CBA–namely the “Other Uniform/Equipment Violations” 

provision within the Player Policies–is a dereliction of his duty as an arbitrator to not 

“ignore the plain language of the contract.” MCNC R. at 443; Misco, 484 U.S. at 38. 

Despite Commissioner Goodell’s shortcomings in analyzing the CBA, the Second 

Circuit found that requiring Commissioner Goodell to consider additional provisions 
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of the CBA would not be “consistent with [its] obligation to afford arbitrators 

substantial deference . . . .” R. at 17. 

The Second Circuit’s decision in this case plainly conflicts with the Eighth 

Circuit’s decision in Boise Cascade, holding that the broad deference granted to an 

arbitrator is not to be extended to a situation where the arbitrator “fails to discuss a 

probative contract term” of the relevant agreement. 309 F.3d at 1084. In Boise 

Cascade, an employee was placed on a Last Chance Agreement (“LCA”)2 for her 

excessive tardiness and absences, adding up to the employee missing forty-five days 

of work in thirteen months. Id. at 1077-78. The employee admitted that she violated 

the unwritten company rule requiring employees to give two hours notice prior to a 

shift that they would be absent. Id. at 1078. Several months later, the employee 

reported to work smelling of alcohol with a blood alcohol content of 0.28. Id. The 

company could have fired the employee pursuant to the company Drug and Alcohol 

Policy, but the parties elected instead to agree to another LCA that required the 

employee to complete a counseling program through the company’s Employee 

Assistance Program (“EAP”) Id. The employee’s problem with absences continued for 

the next several months, and she entered into an in-patient alcohol treatment facility. 

Id. at 1079. The company elected to terminate the employee because of her persistent 

issues with drinking, which resulted in continues absences. Id.  

                                                      
2 An LCA is a contract between employer and employee to suspend disciplinary action pending a probationary 

period in which the employee is afforded a chance to improve his or her performance. If the employee fails to 

measure up as promised in a last chance agreement, the employer may proceed to administer the discipline earlier 

suspended, without reference to the collective bargaining agreement. See Coca–Cola Bottling Co. of St. Louis v. 

Teamsters Local Union No. 688, 959 F.2d 1438, 1440 (8th Cir. 1992) (brackets, quotation marks, and citations 

omitted). 
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The Union filed a grievance and it was denied. Id. On appeal to binding 

arbitration, the arbitrator found that the LCA governed, not the CBA, and concluded 

that because the employee only violated unwritten attendance rules, no violation of 

the LCA occurred. Id. However, the district court granted the company’s motion for 

vacatur. Id. at 1081. The court held the “arbitration award failed to draw its essence 

from the parties’ agreement,” because the arbitrator failed to discuss the relevant 

language of the LCA and did not explain how he arrived at his decision. Id. at 1080-

81. The Eighth Circuit affirmed the district court, reasoning that because the 

arbitrator’s decision was silent on the crucial contract terms, the court could not 

determine whether the arbitrator merely overlooked the relevant probative provision 

or indirectly construed it. Id. at 1084; accord Hormel & Co. v. United Food & 

Commercial Workers, 879 F.2d 347, 351 (8th Cir. 1989). 

The Eighth Circuit decision in Boise Cascade properly recognizes that the 

broad judicial deference granted to an arbitrator does not extend to determinations 

that an arbitrator should, but did not, make in the course of rendering their decision. 

Applying the standard set forth by the Eighth Circuit, this Court should vacate the 

arbitration award in this case because Commissioner Goodell should have, but did 

not, address the critical contract terms under the “Other Uniform/Equipment 

Violations” section of the CBA.  
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B. The arbitration award did not draw its essence form the CBA because 

Commissioner Goodell’s arbitration award ignored that the CBA’s Discipline 

for Game-Related Misconduct Policy specifies a fine for first-time football 

tampering. 

 

This case is not about the question of whether Commissioner Goodell exceeded 

his authority by determining that Mr. Brady’s conduct was detrimental to the 

League. The ability of Commissioner Goodell to make such a determination has not 

been challenged by either party in the proceedings. This case is about the validity of 

the arbitration award in light of the fact that Commissioner Goodell failed to address 

the applicable Discipline for Game-Related Misconduct Policy, specifically the fine 

schedule, which outlines the consequences of first-time equipment violations.  

The failure of Commissioner Goodell to address the relevant provisions in the 

CBA cuts at the heart of the validity of the award. In order for Commissioner 

Goodell’s award to be valid, it must draw its essence from the CBA. Enter. Wheel & 

Car Corp., 363 U.S. at 597. However, in this case the Commissioner Goodell’s award 

eschewed the remedies that were specifically provided by the parties’ agreement for 

equipment violations, and when an arbitrator ignores the remedies provided by the 

agreement the award does not draw its essence from the contract. Marine Pollution, 

857 F.2d at 93-94. 

Under the League’s Discipline for Game-Related Misconduct Policy, players 

are provided with a litany of policies and penalties governing such misconduct, 

including conduct that deals with the tampering of equipment. MCNC R. at 443. The 

Policy provision regarding uniform and equipment tampering includes both 

violations involving “unauthorized foreign substances (e.g., stickum or slippery 
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compounds)” and all “Other Uniform/Equipment Violations.” Id. Furthermore, for 

violations under the “Other Uniform/Equipment Violations,” the Policy explicitly and 

repeatedly states that “[f]irst offenses will result in fines.” Id. (emphasis in original). 

Despite the CBA providing for a fine in the case of first-time violations of the “Other 

Uniform/Equipment Violations” provision of the Policy, Commissioner Goodell did 

not even mention the relevant provisions or their applicability to this case.  

 By failing to address what Chief Judge Katzmann characterized as “a highly 

analogous penalty” for the use of “stickum,” the Commissioners arbitration award 

fails to draw its essence from the contract and, therefore, should be vacated. R. at 37. 

The justification for banning stickum, as found in the CBA, is that its use “affects the 

integrity of the competition and can give a team an unfair advantage.” MCNC R. at 

443. This type of justification is nearly identical to the Commissioner’s explanation 

for why the deflation of footballs was an issue–it “reflects an improper effort to secure 

a competitive advantage in, and threatens the integrity of, the game.” Id. at 38. Given 

the analogous nature of the advantage gained through the use of stickum and 

deflating footballs, i.e., increasing a player’s grip, Commissioner Goodell is expected 

to “at least fully consider other alternative and collectively bargained-for penalties, 

even if he ultimately rejected them.” Id. At 37. Moreover, the Commissioner’s 

omission of a discussion on the policy is considerably more problematic because the 

Petitioners raised this point during arbitration. R. at 38. By not addressing the 

probative contract terms, Judge Katzmann correctly noted that such a failure is 

“indicative of the award’s overall failure to draw its essence from the CBA.” Id. at 36. 
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 The majority decision of the Second Circuit dismisses any attempt to analogize 

the CBA’s list of penalties under the equipment policy merely because those penalties 

do not explicitly mention deflating footballs. Id. at 540. However, the majority’s 

reasoning is flawed because it substitutes its own interpretation of the CBA’s 

penalties instead of the arbitrator’s interpretation of the CBA, and the parties 

“bargained for the arbitrator’s construction of their agreement.” E. Assoc. Coal Corp. 

v. Mineworkers, 531 U.S. 57, 62 (2000) (quotation omitted). Thus, despite the high 

level of deference owed to an arbitrator’s decision, because the majority ultimately 

substituted their own interpretation of the critical provisions of the CBA, rather than 

requiring the arbitrator to do so, the award cannot be said to have drawn its essence 

from the agreement. See Boise Cascade, 309 F.3d at 1084 (stating that had the 

arbitrator looked at the probative terms, the court “would be obliged to affirm.”). This 

reasoning is consistent with the Fourth Circuit’s rule that because “the arbitrator 

fail[ed] to discuss critical contract terminology, which terminology might reasonably 

require an opposite result, the award cannot be considered to draw its essence from 

the contract.” Clinchfield Coal Co. v. District 28, UMW, 720 F.2d 1365, 1369 (4th Cir. 

1983).  

The provisions of the CBA that require a fine for first-time offenses dealing 

with equipment violations were never addressed by the Commissioner in this case. 

Therefore, the award cannot be said to have drawn its essence from the agreement 

because Commissioner Goodell failed to even acknowledge the probative terms of the 

parties’ agreement. See Boise Cascade, 309 F.3d at 1082-84 & n. 9. Here, it is 
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indisputable that the penalties provided for equipment-related violations are 

“probative” in assessing the appropriate penalty for an equipment-related violation; 

even the Respondents have acknowledged that footballs are “equipment.” Joint App. 

at 1192, 504-05. Footballs are equipment; therefore, the penalties provided for 

equipment-related violations are probative and should have been addressed by 

Commissioner Goodell in his decision. Because he failed to do so, vacatur is warranted 

in this case.   

Furthermore, the Respondents argued in its brief to the Second Circuit that 

the NFL did not need to discuss the “player equipment policy” because Commissioner 

Goodell is under “no obligation” to “forgo[] [his Article 46] authority in favor of 

equipment policies crafted for more minor offenses.” Brief of Petitioner-Appellants at 

43, 45, Nat’l Football League Mgmt. Council v. Nat’l Football League Players Ass’n, 

820 F.3d 527 (2d Cir. 2015) (Nos.15-2801(L), 15-3805, 15-3228 (Con.)). Rather, 

Commissioner Goodell simply made a “choice between the two contractual 

provisions,” each of which were “potentially applicable.” Id. The Second Circuit, in 

addressing the Commissioner’s authority, seemingly agreed with the proposition that 

it was the Commissioner’s choice not to address the equipment policy by stating, “a 

series of rules relating to uniforms and equipment does not repeal [the 

Commissioner’s] authority vested in him by the Association to protect professional 

football from detrimental conduct.” R. at 15.  

However, both the Second Circuit and the Respondent’s brief misclassify the 

issue. Regardless of the authority possessed by the arbitrator, the probative terms 
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must be addressed. The only choice Commissioner Goodell made in this case was to 

ignore the equipment policy and its provision that “[f]irst offenses will result in fines.”  

MCNC R. at 443. By acknowledging, as the NFL did, that both Article 46 and the 

equipment policies were "potentially applicable" provisions, the NFL essentially 

concedes to the probative nature of the equipment policy provisions. As such, the 

award must be vacated for its failure to discuss those probative terms of the 

equipment policy. See Boise Cascade, 309 F.3d at 1084, n. 9.  

C.  Commissioner Goodell’s award additionally violates the essence of the CBA by 

disregarding the “law of the shop” requirement that players be given notice of 

the discipline to which they are subject.   

 

The essence of the CBA is determined based off of its express provisions, but 

“also from the industrial common law.” Bureau of Engraving, Inc. v. Graphic 

Commc’ns Int’l Union, Local 1B, 164 F.3d 427, 429 (8th Cir. 1999). The industrial 

common law is comprised of “past practices of the industry and the shop,” and “the 

parties negotiating history and other extrinsic evidence of intent. Id.; see also United 

Steelworkers of Am. v. Warrior & Gulf Navigation Co., 363 U.S. 574, 581-82 (1960) 

(“The labor arbitrator’s source of law is not confined to the express provisions of the 

contract, as the industrial common law–the practices of the industry and the shop–is 

equally a part of the collective bargaining agreement although not expressed in it.”) 

The law of the shop includes prior arbitral decisions, as those decisions are “a vehicle 

by which meaning and content are given to the collective bargaining agreement.” See 

Warrior & Gulf, 363 U.S. at 581. In attempting to effectuate the intent of the parties, 

an arbitrator must look to the CBA, and “he must interpret and apply that agreement 
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in accordance with the ‘industrial common law of the shop’ and the various needs and 

desires of the parties.” United States v. Int’l Bhd. Of Teamsters, 954 F.2d 801, 809 

(2d Cir. 1992) (quoting Alexander v. Garner-Denver Co., 94 S. Ct. 1001, 1022 (1974)) 

(emphasis omitted).  

The “law of the shop” requires that the League provide players with advance 

notice of prohibited conduct and potential discipline. R. at 13. This requirement of 

notice for the potential punishment for player’s conduct is a long-standing practice in 

the NFL. Over 20 years ago, an NFL arbitrator vacated the discipline of a player who 

refused to participate in practice, finding that the player “was entitled at some time 

to be placed on notice as to what consequences would flow from his refusal to 

participate in . . . practice. Any disciplinary program requires that individuals subject 

to that program understand, with reasonable certainty, what results will occur if they 

breach established rules.” In the Matter of Reggie Langhorne, Slip op. at 25 (Apr. 9, 

1994); see also NFLMC v. NFLPA (Ricky Brown), Slip op. at 10 (July 16, 2010) (noting 

that “adequate notice is the fundamental concept in discipline cases.”) Additionally, 

in a case where New Orleans Saints’ players were suspended for allegedly obstructing 

the League’s investigation into a bounty program (players were allegedly given 

monetary incentives to injure opposing players), Commissioner Goodell’s decision 

was vacated by former NFL Commissioner Paul Tagliabue. Bounty-Gate, Slip op. at 

1 (Dec. 11, 2012). Tagliabue noted that only teams, “not players,” had ever been 

penalized for alleged “bounty programs,” and found that it would be “selective, ad hoc, 

or inconsistent” to discipline players absent giving them advance notice. Id. at 6.  
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1. Mr. Brady lacked the requisite notice that he could be suspended for an 

alleged equipment violation.  

It is not in dispute that the “law of the shop” requires that players have notice 

of the discipline that they are subject to for certain prohibited conduct. Here, Mr. 

Brady was only on notice that his alleged conduct in violation of the equipment policy 

could result in a fine, pursuant to the express language of the “Other 

Equipment/Uniform Violations” provision under the CBA, not that he could be subject 

to any form of suspension. MCNC R. at 443. Under the equipment policy, even a 

second violation only subjects the player to a fine. Id. However, Commissioner Goodell 

wrongly imputed notice to Mr. Brady by reference to the four-game suspension 

handed down for first-time violators of the Steroid Policy. See generally MCNC R. at 

534. This collectively bargained-for policy explains, in great detail, how players will 

be tested, the rights of players, and the penalties that will be imposed on players for 

violations of the policy.  

Mr. Brady could not reasonably be said to have been on notice that any 

equipment violation could result in a four-game suspension grounded in a violation 

of the Steroid Policy. The Steroid Policy is incredibly detailed in what constitutes a 

violation, the procedures for testing for such a violation, and the procedure for appeal 

of any discipline imposed as a result. The level of specificity in the policy, as 

contrasted with the general delegation of authority to the Commissioner under 

Article 46, demonstrates that both the players and the NFL wanted the Steroid Policy 

to apply only under a very specific set of circumstances, circumstances which are not 

present in this case. This is further bolstered by the fact that the NFL recognizes and 
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concedes that footballs are not performance enhancing drugs regulated by the Steroid 

Policy, but equipment governed by the Equipment Policy. The requirement that Mr. 

Brady understand, with reasonable certainty, the punishments to which he is subject 

to is foundational in the League’s law of the shop.  

Additionally, the rationale behind the League Steroid Policy is a concern for 

potential adverse health effects associated with using steroids. MCNC R. at 536. 

These adverse health effects include “a number of physiological, psychological, 

orthopedic, reproductive, and other serious health problems, including heart disease, 

liver cancer, musculoskeletal growth defects, strokes, and infertility.” Id. None of the 

concerns of the League surrounding the steroid policy are even implicated in the 

present situation. Mr. Brady's general awareness of the actions of others did not put 

his health at risk for any of the aforementioned ailments, reinforcing the proposition 

that Mr. Brady could not have been on notice that he could have been punished under 

the steroid policy for allegedly having a general awareness of an equipment violation. 

Respondents conceded this point in their brief to the Second Circuit, acknowledging 

that the Steroid Policy does not apply to ball tampering. Brief of Petitioner-

Appellants at 36, 37 Nat’l Football League Mgmt. Council v. Nat’l Football League 

Players Ass’n, 820 F.3d 527 (2d Cir. 2015) (Nos.15-2801(L), 15-3805, 15-3228 (Con.)). 

The punishment imposed by Commissioner Goodell is simply an “unprecedented 

punishment" which fails to consider the law of the shop. R. at 37. 

Additionally, by relying upon the Steroid Policy to punish Mr. Brady for an 

equipment-related violation, Commissioner Goodell based his decision on his own 
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thoughts and beliefs. This alone is sufficient to establish that Commissioner Goodell’s 

award was not drawn from the essence of the CBA. “When it is clear that the 

arbitrator 'must have based his award on some body of thought, or feeling, or policy, 

or law that is outside the contract [] and not incorporated in it by reference . . .  the 

arbitrator has failed to draw the award from the essence of the collective bargaining 

agreement." Ethyl Corp. v. United Steelworkers, 768 F.2d 180, 184-85 (7th Cir. 1985). 

Here, Commissioner Goodell based his decision on the analogy between Mr. Brady’s 

alleged conduct and the prohibited conduct with the Steroid Policy, and he did so 

without incorporating the applicable contract provisions by reference.  

The only potential discipline for which Mr. Brady was on notice was that he 

could be fined for first and second violations of the League's Equipment Policy. This 

is because the specific provisions found in the equipment policy have preeminence 

over the general provisions of Article 46, which are merely a general grant of 

discretion to the Commissioner to impose discipline on players. See Giddens v. 

Barclays Capital Inc., 761 F.3d 303, 313 (2d Cir. 2015) (“To the extent that there 

appears to be conflict between these provisions, the specific governs the general.”); 

see also Nat’l League Baseball Club, Inc. v. Kuhn, 432 F.Supp. 1213, 1224-26, n.9 

(N.D. Ga. 1977) (finding baseball’s commissioner cannot rely on “a general provision” 

to impose penalties that contravene “specific terms.”). Here, the equipment policy 

provides the specific terms of punishment that govern equipment-related violations. 

Therefore, because the NFL recognized that footballs are “equipment,” and the 
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alleged violation involves tampering with footballs, the specific terms of the 

equipment policy should govern. 

The problematic nature of Commissioner Goodell’s penalty is further 

demonstrated by former Commissioner Tagliabue’s decision in Bounty-Gate. Former 

Commissioner Tagliabue noted that “rightly or wrongly, a sharp change in sanctions 

or discipline can often be seen as arbitrary and as an impediment rather than an 

instrument of change.” Slip op. at 6. Commissioner Goodell’s award represents 

precisely the kind of arbitrary sharp change in the type of penalties that Mr. Brady 

could have reasonably been on notice of as stated in the CBA.  

2. Mr. Brady lacked notice that he could be subject to discipline for his alleged 

general awareness of others’ conduct under the policy which he was 

suspended.  

In the letter suspending Mr. Brady, Mr. Vincent stated that the suspension 

was based on the Wells Report’s finding that Mr. Brady was “generally aware” and 

had “knowledge” of the “inappropriate” activities of others. MCNC R. at 165, 382. 

Vincent’s punishment of Mr. Brady was pursuant to, and for being generally aware 

of, violations of the Competitive Integrity Policy, a policy that neither applies to 

players nor is even distributed to players. MCNC R. at 115-16. There is no existing 

NFL policy or other precedent that provides notice to players that they could be 

disciplined for general awareness of the conduct of others, which is commonsensical. 

The creation of such a policy or precedent that subjugates players to suspension for 

being generally aware that a teammate used steroids would constitute an 

unimaginable punishment, and one that has never been enforced upon a player in 

the past. 



 39 

The NFL law of the shop rejects a general awareness standard of culpability. 

For example, in Bounty-Gate only those players that personally participated in the 

alleged misconduct were given suspension by Commissioner Goodell — suspensions 

which were later vacated by former Commissioner Tagliabue. Slip op. at 2-3, 22. 

Additionally, when the player Richie Incognito was investigated for “bullying,” only 

Incognito was punished despite other players being generally aware of his 

misconduct. MCNC R. at 119. Thus, no player has ever been suspended for being 

generally aware of another’s misconduct.  

Even if the Respondent contends that Mr. Brady did have actual knowledge of 

the situation, Mr. Brady still lacked the requisite notice to be suspended under the 

CBA. None of the provisions of the CBA–not any policy, not Article 46, not any player 

contract–provides the requisite notice that players can be punished for mere 

awareness of another’s misconduct. On the contrary, paragraph 15 of the CBA 

provides that a player is only subject to discipline if “he” is found “guilty” of conduct 

detrimental. MCNC R. at 406-07. Thus, there is no plausible interpretation of the 

CBA that would lead to Mr. Brady being disciplined for conduct that he himself did 

not commit.  

The position that a player cannot be disciplined unless he personally engaged 

in the conduct himself is consistent with NFL precedent analogous to Mr. Brady’s 

situation. In 2009 the NFL suspended Cortex Robinson, a member of the New York 

Jets equipment staff, after he “attempted to use unapproved equipment to prep the 

K[icking] Balls prior to” a game against the Patriots. MCNC R. at 116-17. The Jets 
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kicker–a player–was not even investigated, let alone disciplined, despite the fact that 

he was most likely to benefit from the misconduct, and, therefore, most likely to be 

aware of the misconduct. Id. at 117.  

Similarly, on November 30, 2014, ball boys for the Minnesota Vikings were 

caught on television tampering with footballs by using heaters to heat Vikings 

footballs in sub-zero temperatures. Id. The League sent a warning to the Club only, 

and publically stated that teams “can’t do anything with the footballs in terms of any 

artificial [sic], whether you’re heating them up, whether it’s a regular game ball or 

kicking ball, you can’t do anything to the football.” Id. No Vikings player was 

investigated or punished. Id.  

Here, Mr. Brady is not accused of being the person responsible for tampering 

with the footballs, rather the individuals accused are John Jastremski and Jim 

McNally. MCNC R. at 120. Not only did Mr. Brady not participate in the conduct, 

making his situation analogous to prior decisions where NFL players were not 

punished for being generally aware of others misconduct, but the policy which 

prohibits the conduct he was punished for having a general awareness of, the 

Competitive Integrity Policy, does not apply, and is not distributed, to players. By the 

Competitive Integrity Policy’s own terms, it applies to “Chief Executives, Club 

Presidents, General Managers, and Head Coaches.” MCNC R. at 115. In fact, if this 

Court were to uphold the suspension, Mr. Brady would be the first player to ever be 

disciplined under the Competitive Integrity Policy.  
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Such a decision would be wholly contrary to Commissioner Goodell’s own 

words. The Commissioner previously stated that in issuing punishments to players, 

he is bound by the CBA “to be consistent with consistent circumstances, and so if 

there are consistent circumstance, I think that’s about fairness, and fairness would 

be you should be as consistent as possible in your discipline.” MCNC R. at 096. Here, 

by disregarding the NFL law of the shop, namely to not discipline players for their 

general awareness of others misconduct or under the Competitive Integrity Policy, 

Commissioner Goodell violates his own standard of consistency. The NFL law of the 

shop simply does not permit the discipline of a player under the Competitive Integrity 

Policy or for their general awareness of another’s misconduct.  

The essence of the CBA is to be drawn in part from the NFL law of the shop, 

and the law of the shop requires that players be on notice of their potential discipline. 

Therefore, the award must be vacated because it failed to draw its essence from the 

agreement, and it relies upon a policy of which Mr. Brady had no notice that he could 

be punished under. See Bureau of Engraving, 164 F.3d at 429; R. At 13. 

CONCLUSION 

 Commissioner Goodell violated bedrock principles of labor law and this Court’s 

prior precedent is Stolt-Nielsen by exceeding the scope of his appellate authority in 

two primary ways. First, he found alternate grounds to uphold the discipline he 

himself imposed, which is patently outside the ability of an arbitrator exercising 

appellate authority. Second, because Commissioner Goodell failed to exercise his 
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appellate authority with the requisite adherence to basic principles of good faith and 

fair dealing, he exceeded the scope of his authority.  

Additionally, Commissioner Goodell’s award failed to draw its essence from the 

contract for two reasons. First, his award did not address the probative terms of the 

“Other Uniform/Equipment Violations” provision in the CBA requiring that a player 

be fined for a first time violation of the policy. Second, Commissioner Goodell’s award 

was based on the Competitive Integrity Policy, which does not apply to players, and 

an inappropriate analogy to the League Steroid Policy. As such, Mr. Brady had no 

notice that he could be disciplined under either justification provided by 

Commissioner Goodell in this case.  

For these reasons, the Petitioner respectfully requests that this Court overrule 

the Second Circuit, and reinstate the judgment of the District Court, vacating the 

arbitration award of Commissioner Goodell.  
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